











Vou. X.] NEW-YORK, DECEMBER, 1852. [Monruty Part 





WH. S. District Conrt. 
Before the Honorable SAMUEL R. BETTS, District Judge. 
Wu.uram Coss, v. Joun T. Howarp anv orueErs. 


The assignee of a maritime contract, not negotiable, may sue upon it in admiralty in his own 
name ; and may unite in one action several demands against the same defendant, although 
derived from different assignees. 

A ticket issued by a ship owner, acknowledging the receipt of money for a passage in the 
ship, imports an engagement on his part te give the conveyance, and on failure to furnish it 
to the person paying the money, an action will lie for recovering it back in the name of his 
assignee. 

Such contract made in New-York, to convey a passenger in a specified steamship from Pana- 
ma to San Francisco, in the month of April, is broken if the ship fails to arrive at Panama 
during that month. 

The owner has the entire month within which to perform the undertaking; but an offer to 
furnish the passage in a different ship is not a satisfaction of the contract. 

If the steamship does not arrive at that port until after the month of April, the passage money 
is recoverable, although the passenger did not wait in Panama the expiration of the month, 
but shipped therefrom on the 2d of April. Neither party can give proofs against or out of 
the allegations of the pleadings. 

Formal amendments may be allowed at any stage of a cause. 


The facts of the case sufficiently appear in the opinion of the Court. 
April 30, 1852.—By the Court.—Berrs, D. J.:— 


The important traffic in the transportation of passengers, by steam- 
ships between New York and California, from its great extent and 
the numerous complications attending its execution, will doubtless 
present interesting questions for adjustment by the courts of law. 

The defendants established a line of steamers in that trade, com- 
ey of vessels plying on this side of the continent, between New 

ork and Chagres, and on the other, between Panama and California, 
designed to be so arranged that passengers arriving by either route 
would find a ship ready to receive and transport them to their desti- 
nation on the other ; and accordingly passages could be secured and 
the passage money paid at either place of departure for the entire 
water route between New York and San Francisco, the same as if 
not interrupted by any transhipment and land conveyance ; or pas- 
sages and berths might be secured at either place on board a parti- 
cular ship from the Peninsula, without regard to the manner ir 
which the passengers arrived at her place of departure. The 
defendants prepared an additional steamship, the New Orleans, 
which was to be added to their line, and to leave New York for San 
Francisco in February, 1850. She was to commence her trips at 
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Panama, and depart from that place in April thereafter with passen- 
gers to San Francisco. 

Tickets for passages and berths on board the New Orleans from 
Panama to San Francisco were sold in New York to a large amount. 
In January and February, 1850, the fourteen tickets mentioned in 
the pleadings, and produced by the libellant as the foundation of his 
demand in this case, were thus purchased here by individuals, and 
the sums of money specified in them respectively, were at the time 
paid to the defendants by the purchasers. 

The tickets were printed forms, uniform in substance, having 
blanks filled in with writing to meet the facts of each particular case. 
The printed part was as follows : 


First Cabin Ticket. 
Pacific Steamship New-Orleans. 
J. Howard and Sons, Agents, 
34 Broadway. 


No. Voyage 
New-York. 
Received dollars for the passage 
of in the Steamship New-Orleans, 
from in the month of to the 
anchorage of Signed, J. Howard & Son, 
— J. W. Corrington. 
ert 


The first cabin ticket filled up, reads, No. 11 (Printed Reading as 
above), voyage 1: 
New-York, Feb, 11, 1850. 
Received three hundred dollars for the passage of Mr. Kraft, in the Steamship New- 
Orleans, from Panama, in the month of April, to the anchorage of San Francisco. 
State Room 3. (Signed as above.) 
Berth 8. 


The second cabin tickets varied from that only in heading “ Second 
Cabin Ticket” and in the amount of cash received, being $150 in 
each case, instead of $300. 

The evidence is not direct and positive that each ticket was paid 
for by and delivered to the person whose name is written in it, but 
is sufficient to raise a satisfactory presumption that such was the 
fact, and that the purchaser proceeded with it to Panama, and was 
at that place, on the first day of April, to have advantage of the 
passage secured him by the ticket. 

The steamer New Orleans not being at Panama, ten of the persons 
named in the second cabin tickets took passage on the first day of 
April on board the Bark Anna, owned by the libellant and com- 
manded by Charles T. Robinson, and sailed in her for San Francisco 
on the third of April. Each of these persons paid for his passage 
with the ticket he had received from the defendants, which was 
accepted by Lane, the agent of the Bark, at the valuation of $160, 
in full, for the passage money to San Francisco, to which place the 
passengers were transported by the vessel. 

These tickets were assigned by Lane to the libellant, in writing, 
on the 6th of August thereafter. 

It is proved that tickets issued in New York for the same voyage 








THE NEW-YORK LEGAL OBSERVER. 355 
U. S. District Court—William Cobb v. John T. Howard and others. 








on board the New Orleans, were sold in Panama to a large amount, 
ledge and approval of Folger, who was then there acting as general 
agent of the defendants in the business of their steamships, and that 
they were purchased and received in that market as evidence of 
money payable by the defendants to the holders. This evidence was 
objected to on the part of the defendants. 

The defendants had notice from their agent, Folger, by letter dated 
August 6, 1850, at Panama, that Mr. Lane was owner of the fourteen 
tickets now in question, and that the agent had promised him they 
would be redeemed in New York if sent there. This testimony was 
also objected to by the defendants. 

The defendants proved they had disavowed to Folger and repudi- 
ated his acts or declarations in relation to their responsibility for the 
tickets purchased at Panama. This evidence was objected to on the 
part of the libellant. 

The other two second cabin tickets and the two first cabin tickets 
were purchased in Panama by Lane, the agent of the bark; the 
consideration paid for them or the time of their purchase was 
not proved. They were bought of Garretson & Fritz, Brokers at 
Panama. 

No direct transfer of the tickets by the passengers in writing was 
produced, and except in respect to ten given to the agent of the 
Bark in payment for their passages by the persons named in them, 
is there any evidecce who acquired the tickets from the persons to 
whom they were originally delivered. 

The libeilant places his right to a recovery upon the ground that 
the respondents having received the money specified in the tickets 
upon the promise to carry the persons paying it in the steamship 
New Orleans from Panama to San Francisco, they are responsible 
to those persons for the amount paid, having failed performing the 
contract upon which the money was paid. 

That the whole amount is in their hands, money had and received 
by them for the use of the persons respectively who advanced it, and 
that the libellant, as the lawful owner of the certificates acknow- 
ledging the receipt of the money, is substituted in their places and 
rights, and is entitled to recover it in this Court in his own name. 

The defence to the action is placed upon various points, some of 
them purely technical, and others contesting the legal liability of 
the defendants to any party or in any form of action under the facts 
of the case ; for it is insisted that if the persons to whom the certifi- 
cates or tickets were issued had sued for the recovery of the money 
advanced, there is no breach of the contract between them and the 
defendants proved in the case upon which a recovery could be 
founded. This position, 1 apprehend, would not be found tenable. 
The receipt given on payment of the passage price to the defendants 
necessarily imports an engagement on their part for that considera- 
tion to supply the person paying the money a passage in the steam- 
ship New Orleans from Panama to San Francisco, in the month of 
April, 1850, and the use of a particular berth on board her. A 
refusal or omission to furnish either would be a breach of the agree- 
ment by the defendants, and they would thereby render themselves 
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about $51,000, and such sales were publicly made with the know- 
answerable to the person they contracted with for the consideration 
money advanced, if not for consequential damages. A contract to 
transport passengers by sea binds the owner and ship, and in case of 
its violation in any important particular, the party with whom it is 
made may recover back his passage money advanced, without offering 
to go in the ship, although she performs the voyage agreed for. (8 
N. Y. Legal Obs., 140. Ship Pacific.) 

The contract in this case was entered into at New York and the 
money was paid there, but on the part of the defendants it was 
executory, to be entered upon at Panama in the month of April 
thereafter, by taking the persons contracted with, on board the ship 
New Orleans and transporting them thence to San Francisco. 

I think upon the terms of the engagement the defendants had the 
entire month of April within which to enter upon the execution of 
the contract. If their ship was at Panama, ready to fulfil the under- 
taking at any time during that month, they would have complied 
with their engagement, and would be no way answerable to the 
passengers who failed to be there to accept such performance. 

I do not accede to the construction put upon the contract by the 
libellant’s counsel, that the agreement as to time was for the April 
trip, intending thereby its commencement at Panama on the first day 
of April, subject only to temporary and unavoidable delays. 

The ship had to make her voyage from New York to Panama, and 
although she entered upon it on the 25th day of February, yet 
obviously it was contemplated between the parties she might not 
fulfil the expectation that she would reach Panama by the first of 
April, and to avoid all controversy in respect to her punctual arrival 
the stipulation was made to embrace the entire month. 

The passengers left New York for Panama between the 15th of 
March and the first of April, and as the ship had left this port on the 
25th day of February preceding, and as appears upon the pleadings, 
had been disabled and compelled to put into St. Thomas for repairs, 
it is no more than a reasonable presumption that those facts were 
known at Panama on the first of April. The conduct of the agent 
of the defendants at that place clearly indicates that the condition of 
the ship was notorious, and that it was then well known she would 
be unable to reach that port within the month. She did not arrive 
there until the 23d of August thereafter. - 

The agent took no steps in regard to the passengers ; tickets which 
were brought by them to Panama for that ship were sold to an 
amount exceeding $50,000, and the evidence is that the agent was 
cognizant of those facts, and although when applied to he refused to. 
refund the money to the holders, because he was not supplied with 
means to do it, yet gave assurance that they would undoubtedly be 
redeemed in New York by the defendants if sent there. 

Without entering into enlarged comments upon this branch of the 
case, I think the true interpretation of the transaction is, that the 
ship owners would be acquitted of their obligation if thev had the 
ship at Panama ready to perform their contract at any ti..e during 
the month of April. 
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But it is manifest that the holder of a ticket was entitled to be 
conveyed in that ship, and could compel the owners to refund the 
passage money paid them on failure to furnish the passage agreed 
for in the ship New Orleans. 

The offer to furnish a passage in another competent and safe 
vessel might, in this court as in equity, acquit them of responsibility 
in damages for failing to supply the particular conveyance contracted 
for, especially if proved that the defendants were prevented meeting 
their engagement by other causes than their own refusal or negli- 
gence, but it would not authorize them to retain the money advanced 
and insist on transporting the passenger in a different manner. 

This principle is plainly covered by the decision in the case of the 
ship Pacific (8 N. Y. Legal Observer, 340). The passengers had a 
right to abandon the voyage and demand and recover back their 
passage money, on the failure of the ship owners to furnish them 
the passage contracted for. It might be different had they entered 
upon the voyage on board the ship and she had become disabled 
during its progress. In that case the rule in respect to cargo might 
apply, and the ship owners be entitled to retain the money advanced 
on offering to transport the passengers in another vessel to their 
place of destination, and so also the reciprocal obligation on the 
owners might have arisen to forward the passengers at any expense. 

The objection was raised by the answer and strenuously insisted 
on in the argument for the defendants, that this action could not be 
maintained in the name of the libellant, for two causes ; first, that his 
demand rested upon choses in action and not upon any negotiable 
securities, and if the defendants are under any liability it is one 
personal to the parties taking the passage, and is not transferable to 
a third person; and secondly, if a debt accrues from the transaction, 
to the passengers which is assignable, it is separate and distinct to 
each passenger, and the various demands when severally assigned 
cannot be united and compose one debt suable as an entirety by the 
assignee ; and that the assignee in neither case can set up any title 
to the debt but by means of a written assignment. 

These exceptions resolve themselves into two heads—the form of 
the action and the sufficiency of the proof offered to support it. 

Under the first, the point is taken, that no right can be acquired to 
a chose in action by a third party without a formal written assign- 
ment transferring it ; and that if legally transferred, an action upon 
it can be maintained only in the name of the obligee and assignor. 

In admiralty a party sues upon the right vested in him, and no 
distinction in the form of action is made between liabilities incurred 
directly to the libellant and those which came to him by assigment 
or succession, having been the property of others. 

The real parties in interest are the nominal ones in the procedings. 

This is substantially so in equity (Story Eq. Pl. S. 153. Notes 1., 

. 189. 
. The TI then, is properly in the name of the party who owns 
the claim, and there is no necessity of distinct actions to enforce 
against the same party claims acquired from different sources, any 
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more because the debts were originally created to different parti®® 
from whom they vest in the libellant, than if they had bee® 
incurred directly to the libellant, but upon diverse and independent 
considerations. 

The indebtment has become single, both in respect to the party 
demanding its payment and the one sought to be charged with it. 

Under such circumstances the courts would compel a consolidation 
of the actions, had suit been brought upen each separate debt. 

The other objection presents the point only, as to what is adequate 
proof of the transfer of a chose inaction. The common and perhaps 
the simpler method is to make a written assignment ; yet in principle 
no additional right is created by the assignment in writing. In some 
instances it may furnish a more easy and satisfactory mode of proof, 
whilst in others, it will impose embarrassing difficulties in the way 
of establishing the fact that an assignment was made. In this case 
the testimony is explicit, that tenof these tickets were transferred to 
the libellant by delivery to his agent or the captain of his vessel, by 
whom they were received as cash, each for the sum of $160, and the 
person owning and so delivering the ticket was, in consideration of 
that assignment, transported in the libellant’s vessel from Panama to 
San Francisco. Each of those tickets was evidence of a debt of $150. 
The sufficiency of the consideration and its actual receipt by the 
person to whom the ticket was issued and who transferred it to the 
libellant’s agent is thus proved beyond question. 

This point has been considered and directly decided in the State of 
Maine. The Court held that a chose in action may be assigned for 
a valuable consideration by the delivery of the evidence of the debt, 
without any written transfer (5 Shepley R. 327; Littlefield v. Smith, 
S. P. 15; Vermt. R. 490; Spafford v. Page.) 

A mere delivery to another by the creditor of the evidence of debt 
due him by a third party, without explanatory proof, might be held 
to import no more than an authority to collect the debt for the benefit 
of the creditor ; but in respect to the ten specified certificates, they 
thus became the absolute property of the libellant, and he is entitled 
to recover the debt acknowledged by them, by action in hisown name. 

There is no evidence proving that the remaining four tickets (one 
to Kraft for $300, one to Fox for $300, one to Kloppensteen for $150, 
and one to Vessara for $150) were sold by those parties or trans- 
ferred by them to the libellant, or to Garrison & Fritz, or Lane, his 
agents, or any other person acting for him. nor that any consideration 
was ever paid by the libellant for them. That he did so is inferred 
only from the fact, that he has them in his possession and received 
them from his said agents. 

No evidence is given tiiat any consideration was paid for them to 
the original owners of those debts. The naked possession of those 
papers does not, accordingly, amount to evidence of a legal owner- 
ship of the debts acknowledged by them, and those portions of the 
libellant’s demand must be rejected. 

It is insisted, both in the oral argument and the written brief sub- 
mitted by the counsel for the respondents, that no recovery can be 
had upon the evidence before the court, because it does not conform 
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to and support the libel, and also because of itself it fixes no responsi- 
bility on the respondents to the assignors of those tickets. 

It is a fundamental principle with courts proceeding according to 
the course of the civil Jaw, that no remedy or defence can be accorded 
parties litigant out of their pleadings. 

Things not specifically alleged may be sometimes implied, and a 
decree be rendered according to the right, when that right is not 
specifically asserted in the pleadings ; but if the proofs conflict with 
the allegations, by setting up a different case, or show that whatever 
may be the right or equity of the party it is not as represented in the 
pleadings, then no decree can be had upon such proofs, and the rule, 
become nearly an axiom in this respect, that the decision will be 
secundum allegata et probata, takes effect in its full force (Naugatuck 
Nav. Co. v. Steamboat Rhode Island, 6 Legal Observer 12). 

On examining the libel critically it would seem to have been drawn 
up in a very hurried manner, or to have been copied most carelessly, 
as the language employed in some of the allegations is palpabiy 
opposed to the meaning intended to have been expressed, and in one 
instance, at least, renders the fact stated as the foundation of the 
claim wholly nugatory. 

For instance, in some articles it is averred that the defendants 
agreed to furnish the passenger named with two cabin passages in the 
ship New Orleans ; in one it is asserted that the libellant made the 
engagement to furnish the passage, and in all the articles it is 
asserted that the respondents agreed to carry the baggage of the 
passenger ;—sometimes it is said in the ship, and in others in the 
cabin, and in several instances the agreement charged is, to furnish 
the passenger “ with two cabin passages for himself and baggage,” 
expressions well bearing the construction that the respondents were 
to furnish distinct or double accommodations in the cabin to such 
passengers. 

It is averred that all the contracts were in writing, and then it is 
asserted, “that of said persons above mentioned, or either of them 
respectively, were not at Panama when the vessel should sail as adver- 
tised, he who was absent should forfeit half the amount paid.” 

The breaches of the contract are stated to be that, “ putting faith 
and confidence in the said undertaking of the respondents, and 
impelled by the named forfeiture, the several Jibellants left the city 
of New York and arrived at Panama so as to meet the said steam- 
ship, which was to convey, in the month of April to San Francisco, 
but though they arrived there before the time appointed, and remained 
there until long after the time appointed for the sailing of said 
steamer from Panama, and long after the time they were to be 
furnished with a passage as above stated, the said steamship New 
Orleans did not come there, nor did the respondents furnish the 
several persons above named with a passage on board said steam- 
ship, or any other steamer.” 

The libel then avers, that the agent of the respondents at Panama 
not being able to send said persons by the steamship New Orleans 
or otherwise on his own account, applied to the libellant to furnish 
them passages to San Francisco and take therefor from them the 
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said contracts, and that the respondents would, in considerstion thereof, 
pay said claim to the libellant, and that the libellant in pursuance 
thereof did furnish said passages and took therefor the claims of said 
persons against the respondents. Yet the article containing this 
statement does not connect with it any averment or charge that the 
respondents failed to fulfil the agreement, and is therefore nugatory 
as a pleading; but the next article in the libel makes an independent 
charge, that the libellant, at the request of the respondents, furnished 
such passages and took in satisfaction thereof these claims on the 
respondents, and holds their contract, and has frequently demanded 
payment thereof, which they neglect and refuse to make to him, and 
if the proofs comport with these averments, it is sufficient to support 
the action without the aid of the antecedent allegation. The answer 
admits the issuing of all the ticketsexcept one to Mr. Kraft ; it denies 
that the respondents or their agent applied to the libellant to trans- 
port the passengers claimed from Panama to San Francisco, or to 
take the said contracts or claims in satisfaction of such passages, or 
that their agent or any one for them agreed to pay said claims to 
the libellant; and also denies all knowledge that the passengers 
were carried by the libellant on the terms stated in the libel. 

The answer admits that the steamship New Orleans left New 
York the 25th of February, 1850, and did not arrive at Panama until 
the 23d of August thereafter, but asserts she was then ready and 
prepared to take said passengers to San Francisco. 

The answer further takes exception to the sufficiency of the libel 
as to certainty in respect to the grounds of this action or the items, 
and particularly of the libellant’s account, and as to the’time and 
manner and under what circumstances the libellant became owner 
of the claims of said passengers, or what those claims were. 

The blunders in the libel in making the libellant engage to furnish 
the passage in the New Orleans; in averring that passengers were 
to have two cabins, and using of for if in article four, are not calculated 
to mislead the respondents in any respect, as the meaning of the 
libel is obvious, and therefore, according to the rules of practice in 
admirality courts, the mistakes may be amended at any stage of the 
cause (Benedict Ad. Pr., § 358, 483). The same principle applies to a 
good extent to amendments in matters of substance (ibid). But if 
the amendments allowed are of a character to change essentially the 
ground or mode of defence, the party receiving the favor will be~put 
under equitable conditions towards the other. 

Upon these principles, the third article of the libel would, on the 
motion of the libellant, be amended by order of the Court, so that the 
promise alleged to be made by the libellant to Abel Hall should be 
stated to be made by the respondents, and that wherever the term 
“ two cabin passage” occurs in the 4th article of the libel, the same 
be amended to read “ second cabin passage,” and that the particle 
“of” said “persons,” in the last paragraph of the same article, be 
amended by substituting “if,” and also in the next article of the 
libel (likewise numbered “ Fourth”), the statement “the several 
libellants left,” be amended to read “the said several persons left,” 
and after the word “ convey,” in the same article, to insert “ them.” 
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These errors are clearly clerical mistakes, and are so palpable as 
not to be calculated to mislead any one as to the meaning of the libel, 
and it would be entirely contrary to the usage of the Court to turn 
the libellant round, or subject him to any delay on their account 
( Betts, Pr., p- 57, Sup. Court Rules, 24). 

In disposing of the cause I shall reserve the right to the libellant 
to move those amendments of course, at any time before the final 
decree is entered. 

Various other particulars in the libel, objected to by the respon- 
dents as defective pleading, fall more appropriately under the class 
of variations of proofs from the allegations ; such as the averments 
that all the contract was in writing; that the respondents engaged 
to transport the baggage of the passengers; that the passenger 
absent from Panama, when the steamer arrived there, should forfeit 
half the amount he had paid, &c., &c. 

Upon the merits of the case, when the errors before specified shall 
be amended, and considering the action to be the same as if prosecuted 
in the name of each passenger, the questions are whether the 
libellant claims upon the contract actually made by the parties, and 
whether he offers competent and sufficient proof in support of the 
action. 

The libellant may rightfully charge the contract according to its 
legal import, and he is not confined to stating it in the words of the 
written paper. It will then be for the Court to determine whether 
his evidence sustains the agreement he counts upon. It is plain 
enough that an acknowledgment, in writing, by one party of the re- 
ceipt of a sum of money from another for a considerution, to be 
afterwards rendered by the one receiving it, raises the implication of 
a promise to perform the condition on which the money was advanced, 
and in case of failure so to do, furnishes the promisee a right of 
action to be recompensed in damages for the breach, at least to the 
— of the money paid, or to recover it back on suit for that 
object. 

The libellant, as the transferee of the claims of persons who paid 
the money, is clothed with their rights in this respect, and if the 
contract set up in the libel was no other than such implied one, there 
would be nothing in the way of his recovering those sums of money 
with interest, all demand of damages beyond that being disclaimed 
on the trial. 

It is, however, objected to his recovery in this case, that he has 
laid the contract in his libel, as containing the double engagement to 
transport the persons paying the money and also their baggage in the 
ship, and alleged the contract tobe in writing, and that he cannot 
= upon these allegations without proving the contract thus set 

orth. 

There is no evidence in the case, direct or implied, that the respon- 
dents engaged to transport the baggage of the passengers with the 
persons for the consideration paid. 

This might, probably, be presumed had any evidence been given 
that such was the usage of the trade, but the Court cannot infer, as 

VoL. X 46 
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matter of law, that the passenger acquired by the contract he pro- 
duces, anything beyond the right of a personal passage. 

But this objection, it appears to me, does not exclude the evidence 
offered nor prevent its availing the libellant so far as it is pertinent 
to the case. 

It is to be observed that no specific issue is taken upon the aver- 
ment of the form or contents of the contract. The answer puts in 
a general denial. This necessarily imposes on the libellant the obli- 
gation of supporting the averment in all its material parts, and 
charging that the contract included undertakings not proved to be 
embraced by it, does not necessarily prevent the libellant having the 
advantage of those which do exist. 

It might be otherwise if the action was by the respondents, for the 
carriage, and they averred they had carried the passenger and his 
baggage and only proved the carriage of the person, for the proof of 
part performance only would admit that the party had done less than 
he agreed to do, and might disable him from maintaining an action 
upon such imperfect execution of his agreement. 

But an averment that the defendants agreed to do two things by 
written contract, and when the contract is produced, it is found that 
only one was agreed to be done, does not destroy the right of the 
promisee to the performance of the actual contract. [f the difference 
makes to the advantage of the respondents in any way, it is only in 
this, that the variance is of a eharacter to estop the libellant making 
claim under the contract set up in the libel. 

It does not appear to me that this variance affects the merits of the 
case. The libellant proves the payment of the passage money and 
the promise of the defendants to supply the passage as averred, and 
that they have not fulfilled such agreement, but he fails to prove any 
further or additional undertaking on their part. The allegation of 
such other agreement may well be treated as mere surplusage on 
these pleadings, because if the respondents had proved a perform- 
ance of the other part, or a satisfaction of the agreement, or any 
legal defence to it, manifestly the libellant could not maintain an 
action for not carrying the baggage. No engagement to do it is 
proved, but if the obligation may be regarded as incident to the un- 
dertaking to transport the person, it would be merged in and fall with 
the principal agreement when that should be defeated. 

Upon the whole the right of the case appears to me to be cléarly 
with the libellant as to the ten tickets given him by by the passen- 
gers themselves, and for which he furnished them passages on board 
his ship from Panama to San Francisco, and I shall decree that he 
recover against the respondents the monies they received from those 
tickets amounting to $1500, with interest on each from the time the 
money was paid them therefor, and costs of suit. 

The claim of the libellantas to the remaining four tickets, amount- 
ing to $900 and interest, is dismissed, but without prejudice to his 
suing and recovering for the same hereafter, on competent proof that 
they were acquired by him bona fide from or through the original 
owners. 

Order accordingly. 
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N. D. Superior Court. 
(City of New York.) 
October Special Term. 
Before Mr. JUSTICE DUER. 
Freperick Auper v. W. G. Scummt and E. Bioomincpare. 


“INSTRUMENT FOR THE PAYMENT OF MONEY ONLY.”—PROMISSORY NOTE. 


The words “ any instrument for the payment of money only” in Section 162 of the code of °51, 
means an instrument which on its face is evidence of the debt which is claimed to be due. 
Hence, when not only the instrument itself, but extrinsic facts are necessary to be proved to 
enable the plaintiff to recover, the existence of those facts as constituting in part the cause of 

action, mnst be averred in the complaint. 

A promissory note, in a suit against the endorser, is not an instrument for the payment of money 
only, since to enable the holder to recover a regular demand of payment and notice of 
dishonor are necessary to be proved. 

A complaint against an endorser containing no averment of these facts held to be bad on demurrer. 


The action was against the defendants as makers and endorsers of 
a promissory note for $150. The complaint set forth a copy of the 
note and averred that it was duly endorsed to the plaintiff before it 
became due, but contained no averment that it had been duly 
presented to the maker for payment, and that due notice of its dis- 
honor by him had been given, 

To this complaint the defendant, Bloomingdale, the endorser, 
demurred. , 


G. A. Mayer, for the defendant, cited 5 How. Pr. Ca.6. 
P. J. Jouchimsen, contra, cited 5 How, Pr. Ca. 107. 


Duer, J.:—As it seemed to me that this demurrer raised a new 
and important question of pleading under the Code, I have consulted 
my brethren and they concur in the opinion that I now give. 

The case turns entirely upon the construction to be given to a 
. clause which appears for the first time in the amended Code of 
1851. Hence the two cases of Spelmen vs. Weeder and Gay vs. 
Paine (5 How B. Rep., 6 id. p. 107), which were cited on the hearing, 
have no application, since they were both decided before the clause 
in question was enacted. In the revision of 1851, it was added to 
§162, which provides that the performance of a condition precedent 
may be averred in general terms, and the words added are as fol- 
lows: “In an action or defence founded upon an instrument for the 
“ payment of money only, it shall be sufficient for a party to give a 
“ copy of the instrument and to state that there is due to him thereon 
“ from the adverse party, a specified sum which he claims.” 
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The question now to be determined is, whether a negotiable promis- 
sory note, within the true meaning of this provision and as against 
the endorser, is an instrument for the payment of money only. If it is, 
the complaint is sufficient and the demurrer must be overruled ; if it 
is not, the general rule that a complaint must set forth all the facts 
which constitute the cause of action, all which he is bound to 
prove in order to maintain his suit (Garvey vs. Fowler, 4 Sandford, 
666), must prevail, and the demurrer consequently be sustained. 

The words, “an instrument for the payment of money only,” if strictly 
and literally construed, mean an instrument which creates no obliga- 
tion on the part of the person who is sought to be charged, other 
than for the payment of money ; which contains, on his part, uo other 
promise, stipulation or covenant whatever; but the consequences of 
this literal construction are so unreasonable that we cannot believe 
that it expresses truly the intent of the framers of the Code or of the 
Legislature. A contract,in writing, for the building of a house, 
between the owner and builder, is, on the part of the owner, an in- 
strument for the payment of money only, although the payments to be 
made by him invariably depend upon the completion of the whole or 
of portions of the work by the builder. Hence, if the clause in ques- 
tion is applicable to such a contract, as it must be, if its literal con- 
struction be adopted, it will be sufficient for the builder, in an action 
against the owner, to set forth in his complaint a copy of the agree- 
ment, followed by an averment that there is due to him thereon 
from the defendant, a specified sum which he claims, without aver- 
ring the completion of the whole or of any part of the work he had 
stipulated to perform; or, to state the proposition in a more general 
form, it will never be necessary, in an action founded upon a written 
agreement, to aver, either generally or specially, the performance of 
a condition precedent, although the liability of the defendant for the 
payment of the sum, which is claimed to be due, depends solely upon 
its performance. 

It may be said that, in judging of the character of an instrument, 
we must look at the stipulations of both the parties, and hence that 
an agreement which binds either party to the performance of any 
act, other than the payment of money, is not an instrument for the 
payment of money only, within the meaning of the code, but this 
distinction by no means removes the difficulty that I feel in assent- 
ing to the construction which the plaintiff’s counsel urged me to 
adopt. There is a large class of contracts, strictly unilateral, in 
which the liability, and that a liability for the payment of money, of 
the only party who is bound, depends alone on the happening of a 
contingent event, and, to all these, according to the argument, this 
new provision of the code must be construed to apply. A policy of 
insurance, for example, contains no stipulations on the part of the 
assured, and it is only for the payment of money that it binds the 
underwriter. Hence, in an action upon a policy, if it must be held 
to be “ an instrument for the payment of money only,” it will not be 
necessary to aver in the complaint, even the happening of a loss, 
much less the dime when, the place where, or the peril from which it 
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occurred. It will be sufficient to set forth the policy and to aver 
that, by force of the instrument, the sum, which is claimed, is due 
from the defendants ; and these remarks equally apply, not only to 
every form of insurance, but, with rare exceptions, to every contract 
of indemnity. That the Legislature meant that the clause in ques- 
tion should be applied to such cases is most improbable, and it is 
quite incredible that the authors of the code meant to sanction a 
mode of pleading so loose and vague and indefinite, so utterly barren 
of the information that ought to be given, as to be in reality more 
objectionable than any of the ancient forms of pleading which they 
determined to abolish. A construction that can only be justified by 
attributing this intention to them or to the Legislature, I cannot hesi- 
tate to reject. 

Nor is this construction necessary to be adopted in order to give 
effect to this new provision of the code. I am satisfied that its in- 
tended purpose will be fully answered by limiting it to the cases in 
which the obligation created by an instrument for the payment of 
money only, is not only certain, but simple and absolute ; and, to effect 
this, the word “only” may well be understood to mean, not merely 
exclusive of any other promise or stipulation, but free from any con- 
dition or contingency. In my judgment, the clause is only applicable 
where the instrument, set forth in a complaint, is, upon its face, 
evidence of the debt which is claimed to be due,—evidence, not 
merely of the right of the plaintiff to recover, but of the liability of 
the defendant to pay, so that, in all cases, where proof, not merely of 
the instrument itself, but of extrinsic facts, is necessary to be given, the 
existence of the facts must be averred in the complaint. It is this 
construction that was virtually adopted by this Court in the case of 
Lord vs. Cheesebrough (4 Sand., 696), in which it was held that in an 
action by the endorser of a promissory note against the maker, the 
transfer and delivery of the note to the plaintiff must be distinctly 
averred. The very ground of this decision was, that when the right 
of the plaintiffs to maintain the suit depends upon something more 
than the instrument stself, the additional facts must be averred in the 
complaint. Applying this principle to the case before me, it neces- 
sarily follows that the demurrer must be allowed. The instrument 
set forth in the complaint is no evidence of a debt due from the de- 
fendant who demurs. A negotiable note, although endorsed, con- 
tains no promise of payment on the part of the endorser, since, 
unless we resort te the contract, which the law implies, the endorse- 
ment is nothing more than an order upon the maker of the note to 
pay its contents to its lawful holder. Let it be admitted that the 
same effect must be given to the instrument as if the contract, which 
the law implies, were expressed in terms, the contract of the endorser 
is not like that of the maker, an absolute promise to pay the note 
at maturity. It is a promise to pay, provided the payment shall first 
have been properly demanded of the maker, and due notice of his 
neglect or refusal shall have been given. Such a demand of payment 
and notice of dishonor, or a statement of facts by which they are 
excused, the plaintiff must prove upon the trial, and the facts thus 
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necessary to be proved, as they constitute, in part, the cause of action, 
must be averred in the complaint. The averment, according to the 
decision of the Supreme Court, in Gay vs. Paine, may now be made, 
in general terms, but in some form, general or special, it is indispensa- 
ble. I am not prepared to say that a complaint, in which it is 
omitted, may not, in some cases, be amended upon the trial, but I 
must hold that it is bad upon demurrer. 

A single topic remains to be noticed. It was strongly urged by 
the counsel for the plaintiff, that the new provision in the code was 
intended by the Legislature as a mere re-enactment, with only a ne- 
cessary change of form, of the former statute, which permitted a 
promissory note, or bill of exchange, to be given in evidence under 
the money counts, provided a copy had been annexed to the declar- 
ation when served, and it was therefore insisted that in suits upon 
these instruments, no averment, that the Legislature had judged to 
be unnecessary ought now to be required. Some weight might be justly 
allowed to these considerations had the provision in the code been 
confined to negotiable paper, but it is not thus limited, and we have 
no right to narrow the construction of the general terms that are 
used, nor to give to them any other than an uniform and consistent 
interpretation. We cannot adopt a rule, in relation to negotiable 
paper, different from that, which all must see, and the counsel ad- 
mitted, it would be our duty to follow in an action upon a policy of 
insurance. The words of the code include every instrument for the 
payment of money only. There can be but one proper definition of 
such an instrument To all contracts that the definition embraces 
the provision must be applied, and to none that it excludes. It has 
been shown that it excludes the contract of an insurer, and it must, 
exactly for the same reasons, exclude that of an endorser. 

The defendant is, therefore, entitled to judgment, but the plaintiff, 
upon the payment of ten dollars costs, may amend the complaint, 
and ten days are allowed him for that purpose. 








OBITUARY. 


THE HONORABLE DANIEL WEBSTER. 


The death of this eminent Orator, Statesman, and Lawyer, came so suddenly 
upon us, that we could not for some time persuade ourselves that it was a reality. 
The sad and mournful occurrence took place on Sunday morning the 24th of 
October, at twenty-two minutes before 3 o’clock. It is not possible to convey by 
words any idea of the gloom that this melancholy event cast over the community. 
One sentiment only seemed to prevail among all classes, namely, that of profound 
grief. The several law courts were eloquently addressed by the leading members 
of the bar, and were adjourned. 

In the United States Court (Judge Betts presiding) John Prescott Hall, Esq., 
the U. S. District Attorney, addressed the Court as follows : 
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May it please your Honor—Since the last adjournment of this Court, the 
intelligence, sad, but not unexpected, has reached us that Daniel Webster is no 
more. He died yesterday morning, in the full possession of all his mental facul- 
ties, exhibiting in death, as he had always exhibited in life, the entire superiority 
of his mind over all corporeal attributes. 

When we consider his greatness as a man—his public services—his glowing 
patriotism—his political distinction—his official station—his matchless eloquence 
—and as a lawyer, his professional eminence, which placed him, without dispute 
and beyond doubt, at the very head of the American bar—it seems fit that the 
occasion of his death should not be suffered, by this tribunal, to pass by without 
some special notice of the event, and some evidence to endure upon its records of 
the high consideration with which he was here regarded. 

I rise not, sir, to pronounce an eulogium upon this great man. “The world 
knows that by heart,” and a nation’s tears are at this moment poured out upon 
the bier, where he lies in the solemnity, the repose and majesty of his death. 
He died, sir, as we all could have wished him to die when the inevitable hour 
should come—his profound intellect clear, serene, and unclouded; triumphing 
over all the infirmities of physical decay, and relying upon those religious consola- 
tions which are the only solace in the dread hour of mortal dissolution. I knew 
Mr. Webster well. I had the honor of his acquaintance, and hope it is not too 
much to say, of his friendship, for more than a quarter of a century. It was his 
counsel and advice which led me to this great city, where I met with professional 
encouragement far beyond my deserts. I have seen him under every variety of 
cireumstances—in the secluded hours of consultation, when his clients’ interests 
seemed to absorb all his remarkable power of attention. I have seen him in the 
midst of his family circle, dispensing and enjoying a genial hospitality; I have 
partaken of his innocent and manly amusements ; I have walked with him alone 
at twilight, upon the shore of the “far resounding sea ;” I have seen him in the 
forum and in the Senate chamber—his gigantic intellect towering above all his 
compeers ; and under no circumstances, nor on any occasion, did I ever know 
. him to forget his own dignity, or cease to impress, if not overwhelm, with the 
sense of his surpassing greatness. From his lips I never have heard an irreverent, 
a profane, or an unseemly expression, while his playful wit, his deep philosophy, 
his varied acquirements, and unrivalled powers of conversation, are among the 
richest treasures of my recollection. He has gone down to the grave full of 

ears and full of honors. His voice will no longer be heard in the court-room or 
in the halls of legislative debate; but his example will remain, and his fame, 
undying and wide-spread as the world, will be cherished among the chief 
treasures of his country. His sun has set; but it leaves behind that long and 
luminous track which shows what glorious orb it is that has descended beyond 
the horizon. The philosopher, the patriot, the “ great man eloquent,” has gone 
to his recompense of reward, and there remains not upon the whole earth 
another intellect to supply his place. I move you, sir, in consideration of our 
professional loss and the national bereavement, that this Court do now adjourn, 
and that the cause of its adjournment be entered upon its records, to remain 
there in perpetual remembrance of the sad event. 

Jupce Berrts said: The Court cannot fail to receive the announcement of this 
solemn event without feeling a degree of sensibility equal to that of any body in 
this community. I have personally long known Mr. Webster; I have enjoyed 
many opportunities of witnessing his great talents on a variety of occasions, and 
in various situations. It is not the practice of this Court to speak at length upon 
occasions of this description, with respect to our own opinions of individuals who 
are the subject of public notice, and I shall receive the motion on the part of the 
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District Attorney, and am, at the same time, most solicitous to express my sym- 
pathy with the public at large upon this occasion. It is befitting and proper 
that testimony of earnest respect should be paid to the name and character of the 
individual named, and the Circuit Court will stand adjourned until 11 o’clock 
to-morrow. As the District Attorney has requested, the occasion of the adjourn- 
ment will be put upon the records; and any gentleman present who has any 
resolution prepared appropriate to the occasion, expressing the sentiments of the 
bar with reference to the talented deceased, shall have it inserted upon the records. 

Mr. Staples—I move that the address we have just heard be entered upon the 
records of the Court. 

Jupce Berrs—It is very proper that it should be so. 

It was accordingly ordered to be entered upon the minutes. 








POINTS ON CRIMINAL LAW EVIDENCE, 


The cases in which confessions have been rejected, upon the ground of their 
having been obtained by improper inducement, have proceeded upon the most 
refined and artificial distinctions, which have often excluded the most valuable 
evidence of guilt or innocence. In an English case, Reg. v. Baldry, (16 Jur., part 
1, p. 599), Parke, B., said :—‘ Whether it would have been better, in the begin- 
ning, in all cases to allow the confession to go to the jury, with proper observa- 
tions upon it, it is too late to inquire into now; for from the earliest period it has 
been the practice, out of tenderness to the prisoner, to reject evidence of a con- 
fession obtained by threat and promise. I review the cases upon this subject 
with a certain degree of shame as to the law, and cannot but concur, in a great 
measure, with the remarks on this head of Mr. Pitt Taylor,* that in many of 
these cases ‘justice and common sense have been sacrificed on the shrine of 
mercy ;’” or rather, as Erle, J., said, “ at the shrine of guilt, for to allow a guilty 
person to escape with impunity is not mercy to society, or probably not so even 
to the prisoner himself.” The facts in the above case which led to these judicial 
observations were, that a policeman, who had a prisoner in custody on a charge 
of felony, said to him, “ You need not say anything to criminate yourself; what 
you do say, will be taken down, and used as evidence against you.” The pri- 
soner thereupon confessed, and it was contended that his confession was inadmis- 
sible, upon the authority of Reg. v. Drew (8 Car. and P., 140); Reg. v. Morton 
(2 Moo. and R., 514); and Reg. v. Harris (1 Cox, 106); but the Court over- 
ruled those decisions, and held, that unless there is a clear promise of worldly 
advantage, or a clear threat held out, the confession ought not to be rejected. 


* Law of Evidence, vol. 1, p. 597. 











A 


DIGEST 


OF THE 


CASHES REPORTED 


IN THIS VOLUME. 


[For Index to the Principal Matters, see ante, p. v.] 





ADMINISTRATOR. 


An administrator, de bonis non cum testamen- 
to annexo, appointed in the State of New- 
York, cannot call upon the agent of the ex- 


date,”’ is a material alteration, and if made 
by the releasee, after execution by the 
releasor, and without his authority or 
assent, will avoid the release, Maybee v. 
Sniffen, 18 


ecutor under the will to account for money | Whether the alteration was made before or 


collected as rents of lands in another State, 
nor for money collected as rents of lands in 


after the execution, is a question of fact to 
be submitted to the jury. 


this State, in respect of which there is a de- | When such an alteration is apparent on the 


vise in trust or power of sale to an executrix. 
Nor is the agent of an executrix liable to ac- 
count for proceeds of personal property be- 
longing to the estate in his hands, to the ad- 
ministrator de bonis non cum testamento 
annexo. The agent is liable to the execu- 
trix and her personal representatives, the 
executrix is liable to the estate, and the 
remedy of the administrator is against her 


face of the release, and is not noted as made 
at or before the signing, the instrument may, 
nevertheless, be given in evidence without 
previous evidence of the time when the 
alteration is made, and the court cannot pre- 
sume from the mere fact that an alteration 
appears on the face of the instrument, (whe- 
ther under seal or otherwise,) that it was 
made after the signing. 


personal representatives. Smith, adminis- |The instrument, with all the circumstances of 


trator, gc., agt. Edmonds, 185 

A professoinal gamester is per se incompetent 
under the provisions of 2 Revised Statutes, 
page 75, sec. 32, to act as an administrator 
of an estate, even though it be shown that 
he has been successful in his pursuit and 
accumulated money. 

The pursuit of gambling by an applicant for 


its history, its nature, the appearance of the 
alteration, the possible or probable motives 
to the alteration or against it, and its effect 
upon the parties respectively, ought to be 
submitted to the jury, and they (or the 
referees in a case like the present) must de- 
termine whether the alteration was fraudu- 
lently made. 


administration is prima facie evidence of his ; The affidavit of a party is not in all cases con- 


in :ompetency. 
And where an applicant for administration 


clusive evidence against him of the truth of 
what it contains. 


was shown to have followed the pursuit of | Such an affidavit will operate as an estoppel in 


gambling as an avocation for a period of 
time, twenty months, before his application, 
and no change in his mode of life was shown, 
he was presumed to follow it as a mode of 
subsistence at the time of his application. 
The determinations of Surrogates on the ques- 
tion of incompetency held subject to review 
on appeal. McMahon, jr. and wife, resp’ts 
v. Harrison, appel’t, 290 


ALTERATION IN DATE OF RELEASE. 


An alteration in the date of a general release 
of all demands, nr “to the day of the 
4 ‘ 





pais in favor of a party whom the affidavit 
induced to act upon the faith of it, in such 
wise that he wonld be prejudiced by a de- 
nial of its truth; nor will a party be per- 
mitted to deny the facts, alleged by him ina 
judicial proceeding, which have been acted 
upon by others through his procurement, so 
as to impeach their claims founded thereon. 


Where the defendant in this case had, in an 


application for his discharge under the in- 
solvent laws of this state (called the two- 
third act), made affidavit that he was in- 
debted to the present plaintiff in the amount 
claimed herein, but such discharge was de- 
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nied, it is held thatin an action by the plain- 
tiff to recover the debt, the defendant was 
not concluded by his previous affidavit. He 
might show that the defendant was released 
by the plaintiff before the affidavit was made. 
Maybee vy. Sniffen, 18 


AMENDMENT. 


A defendant will not be permitted to amend 
his answer, by adding a new ground of de- 
fence, where the twenty days after service 
of the answer has elapsed. Houghton and 
others agt. Latson, 32 


BAILOR AND BAILEE. 


As a general rule, a bailor cannot set up a 
right of property in a third person to defeat a 
recovery by his bailee. 

To this general rule, however, there are 
many exceptions. 

Semble—that the right of the true owner may 
be set up in all cases where, upon his de- 
mand, the property has been in fact deliv- 
ered to him before the commencement of 
the suit. 

The law may be considered as settled, that 
such a delivery is an absolute bar to the 
claim of the bailor, when it is shown that he 
had obtained possession of the property by 
felony, force or fraud. : 

Held, that the evidence given by the defend- 
ants upon the trial in support of their de- 
fenee, that the goods in controversy had 
been cbtained from an agent of the owners 
by collusion and fraud. 

Held also, that the record of a judgment in 
favor of the owners against the plaintiff for 
the recovery of the goods, was conclusive 
evidence of such collusion and fraud, the 
questions litigated and the parties being sub- 
stantially thesame. Bates v. Stanton and 
others, 216 


BILL OF EXCEPTIONS. 


If, under the old practice of this Court, the 
court had power to allow a case to be turned 
into a bill of exceptions after the time 
allowed to make such bill had expired, 
there is nothing in the Code to prevent 
the court now exercising. the power. 

But where, on settlement of a case, the privi- 
lege of turning it into a bill of exceptions 
was stricken out after the expiration of two 
years, and arguments for a new trial on the 
case both at Special and General Term, the 
court will not allow the case to be turned 
intoa bill of exceptions. Hammond v. 
Hazard, 56 


BILL OF EXCHANGE. 
Where the endorsee of a bill of exchange ad- 


vances money for the express purpose of 
taking up the bill, and the money is forward- 
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ed through the drawer of the bill to the 
agent of the acceptor, and the bill is by him 
taken up at the banker’s and returned to the 
endorsee, who sues the acceptors thereon, it 
is proper to submit to the jury the question 
whether under all the circumstances proved, 
the money was a loan to the drawers, and 
applied in payment of the bill to the exone- 
ration of the acceptors, or a withdrawal of 
the bill with a view to pursue it as a valid 
security in the hands of the plaintiff. Such 
a transaction does not necessarily amount to 
a payment and discharge of the acceptance, 
and a non-suit was properly refused. Bean 
et al. v. Canning et al., 248 


BOTTOMRY BOND. 


A bottomry bond, made for a larger sum than 
is due, for the purpose of being used to de- 
fraud underwriters, is void, and no remedy 
can be had upon it, although no fraud was 
intended against the owners of the vessel. 

The rule of the Admiralty, which holds that a 
bond may be good fora part and bad for a 
part, does not apply to one made for the 
purpose of defrauding the insurers. 

But a fraudulent bond will not necessarily 
vitiate the consideration so far as it is meri- 
torious. For so much the creditor may 
recover by process in rem on the hypothe- 
cation implied by law. Carrington, libel- 
lant v. The Ann C. Pratt, 193 


COLLISION. 


Held, that where a steamboat with a vessel in 
tow and a vessel under sail, with the wind 
free, were approaching from opposite direc- 
tions, and each on a course which, if pursued, 
would carry them clear of each other : 

That the steamboat was not liable for damages 
to the latter by a collision caused by an 
improper change in her course across the 
bow of the steamboat ; 

That the steamboat exonerated herself from 
blame by using the means within her power 
to avoid a collision, when ascertaining that 
the sailing-vessel was crossing her course ; 

That proofs on the part of the libellant will not 
be allowed to contradict the allegation of the 
libel ; 

Facts tending to fix the relative position of 
vessels by those on board allowed more 
weight than the opinion of lookers-on, al- 
though the latter outnumber the former. 
The Steamboat Postboy, 65 

It is the proper mode of taking exception to 
the jurisdiction of the Court in a civil action 
brought by a private suitor against an 
armed ship of a friendly power, for the U.S. 
Attorney to file a suggestion in the name 
of the United States. 

A ship of war belonging to a nation in amity 
with the United States, and not prohibited 
by the President a free entry into the ports 
of the United States, is not liable to arrest 
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on process from the local Courts, for a 
wrongful collision within the territorial 
jurisdiction of the United States, with an 
American merchant vessel. The Steam 
war-ship Pizarro ads. Matthias, 97 


COMMAND OF SHIP. 


When the master is separated from the ship 
by death or other casualty, the mate suc- 
ceeds to the command as heres necessarius. 

The possibility of this command being devolved 
on him is a contingency contemplated by 
his engagement, and he engages for a com- 
petent degree of skill in seamanship and 
navigation for the management of the ship 
on the happening of this event. He is also 
entitled to the ordinary presumption in his 
favor, that he acted with fidelity and ordinary 
skill until the contrary is proved. Carring- 
ton, libellant, agst.the Ann C. Pratt, 193 


CONSIGNOR AND CONSIGNEE, 


When a bill of lading, by which goods are 
made deliverable to a consignee by name, is 
transferred to him, and, as a part of the 
same transaction, a bill of exchange is drawn 
upon him for the value of the goods, which is 
accepted, the consignee acquires an absolute 
interest in the property from the time of ac- 
ceptance, subject only to the consignor’s 
right of stoppage in transitu. 

The rule is the same, whether the instrument 
sent by the consignor to the consignee is in 
the form of an ordinary bill of lading, or of 
a forwarder’s receipt. 

The persons employed in the transportation of 
the property act as the agents of the con- 
signee, and are liable to him as bailees, for 
loss or negligence. Dows and an’r v. 
Cobb, 161 


CONTRACT (mariTmMe). 


The assignee of a maritime contract, not ne- 
gotiable, may sue upon it in admiralty in his 
own name; and may unite in one action 
several demands against the same defendant, 
although derived from different assignees. 

A ticket issued by a ship owner, acknowledg- 
ing the receipt of money for a passage in the 
ship, imports an engagement on his part to 
give the conveyance, and on failure to fur- 
nish it to the person paying the money, an 
action will lie for recovering it back in the 
name of his assignee. 

Such contract made in New-York, to convey 
a passenger in a specific steamship from 
Panama to San Francisco, in the month of 
April, is broken if the ship fails to arrive at 
Panama during that month. 

The owner has the entire month within which 
to perform the undertaking ; but an offer to 
furnish the passage in a different ship is not 
a satisfaction of the contract. 

If the steamship does not arrive at that port 


until after the month of April, the passage 
money is recoverable, although the passenger 
did not wait in Panama the expiration of 
the month, but shipped therefrom on the 3d 
of April. Neither party can give proofs 
against or out of the allegations of the plead- 


ings. 

Formal amendments may be allowed at any 
stage of a cause. Cobb v. Howard and 
ors, 353 


PARTNERS. 


One partner of a firm in failing circumstances, 
for the purpose of securing a bona fide 
partnership creditor, admits service of a 
summons and complaint, and gives an offer 
to compromise under sec. 385 of the code, 
on which judgment was entered and execu- 
tion issued against and levy made on the 
partnership property, and on motion to set 
aside the judgment and execution by the 
other member of the firm who was not 
cognizant of or consenting to the proceed- 
ings, it was held that the judgment and 
proceedings were regular. 

To offer to compromise under sect. 385 of 
amended Code, may be given by one of 
several defendants who has been served, so 
as to admit of a judgment against the indi- 
vidual property of the one giving the offer 
and the joint property of all the defendants. 
In such case, the offer is the substitute for 
the cognovit under the former practice. 
Olwell v. McLaughlin, 316 


DEATHS CAUSED BY BURNING OF 
A STEAMBOAT. 


The intent to do bodily harm to some one out 
ofa number of persons is necessary, under 
the 2d subd. of sec. 5 of 2 Rev. Stat., p. 
657, to constitute the crime of murder, even 
where the homicide is effected by an act 
imminently dangerous to others, evincing a 
depraved mind, regardless of human life. 

Dubitatur whether there should not also be 
an intent to kill, though not aimed at any 
particular person (People v. Austin, 7 Leg. 
Obs., p. 117; referred to and not dissented 
from, per Edmonds, J.) 

Deaths caused by the burning of a steamboat 
which results from the making of excessive 
fires for the purpose of creating excessive 
steam, in order to out-race another steam- 
boat, declared not to come under the deno- 
mination of murder, but parties held ¢o bail 
for manslaughter in the first degree. 

Where the offence was committed on naviga- 
ble tide waters wholly within the State of 
New-York, and the United States Courts 
and the State Courts assumed jurisdiction 
thereof, the former prior in point of time 
to the latter, it was held on a writ of 
habeas corpus issued to test the legality of 
the latter arrest, that the conflict of jurisdic- 





tion could only be avoided by setting up 
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judgment pronounced in one of the tri- 
bunals, which, when obtained, would be 
a bar to the proceeding in the other. 

It was also held to be by no means clear that 
the State Courts had not jurisdiction over 
the subject matter of the offence whereof 
jurisdiction had already been exercised by 
the United States tribunals. At all events, 
the question considered too important to be 
decided summarily on habeas corpus. The 
People ex. relat. McMahon, Jr., on behalf, 

$e against The Sheriff of Westchester 
0., 298 


DESCENT. 


The rule of the common law that in the descent 
of a newly-purchased inheritance, the blood 
of the father is to be preferred is not appli- 
cable when the descent is to brothers and 
sisters, or their descendants. 

The rule in fact abolished in every case of a 
descent in which the statute provides. 
Brown v. Burlingham and others, 106 


EVIDENCE. 


Since the code, an agent is a competent witness 
against his principal, though the effect of his 
evidence is to discharge himself from a 
written contract which he has entered into 
in his own name, and to charge the principal 
as a party to the contract. 

The dictum of Parke, B.,in Higgins v. Senior 
(8 Mees & Wels. $34), that although it is 
not competent for a person who has signed 
a contract in his own name to discharge 
himself from liability by parol proof that he | 
acted as agent for a third person, yet that it 
is competent by parol proof to charge such 
third person as principal, denied to be law. 

In an action upon a written contract, parol 
evidence is inadmissible to show that the 
party who signed it as principal was only | 
agent of a third person, and thus to charge | 
such third person as the principal, his name | 
not appearing on the face of the instrument. | 

It is immaterial whether such contract is | 
required by the Statute of Frauds to be in | 
writing or not. Stewart and an’r ads. | 
Fenly, 40 


FREE SCHOOL LAW. 


The Act of March 26th, 1849, known as the 
“Free-School Law,” is constitutional. 
Johnson agst. Rich and others, 33 


' HABEAS CORPUS. 


A United States District Judge can hold a 
Circuit Court in the absence of a Circuit 
Judge, and exercise all the powers of a 
Circuit Court. 

A District Judge allowing a writ of habeas 
corpus at his chambers in term time of the 
Circuit, may at his discretion, make it 
returnable in the Circuit Court. 


| 
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The treaty with Great Britain, of August 9, 
1842, or the act of Congress of August 12, 
1848, does not affect the authority of the 
Federal Courts or judicial officers, in al- 
lowing and acting upon a habeas corpus to 
inquire into imprisonments thereunder, 

Proceedings in the Federal Courts on habeas 
corpus are not governed by State legisla- 
tion, but are in conformity with common 
law rules. 

A prisoner cannot traverse the return to a 
writ of habeas corpus, nor demand an 
issue on the legality of his commitment. 

He may show on the face of the proceedings 
or aliunde, the incompetency of the magis- 
trate to grant the writ, or that the subject 
matter was not brought within his juris- 
diction. 

The Federal Judiciary can execute the pro- 
visions of the treaty in respect to fugitives 
from justice, without any aid from an act of 
Congress. 

The commissioner who ordered the commit- 
ment in this case, was a magistrate within 
the meaning of the treaty; but he is not 
authorised in that character to take pro- 
ceedings under the statute. 

The magistrate aets upon complaints on 
oath, and no requisition to him is demanded 
by the treaty. 

The requisition is a diplomatic act addressed 
to the government, after commitment of the 
prisoner. 

If a preliminary requisition or application to 
the magistrate be necessary to legalise his 
action, a resident Consul is # proper officer 
to make it. 

The act of Congress of August 12, 1848, 
operates in aid of the treaty. The 6th sect., 
authorising a copy of the original deposition 
to be used, applies if the proceedings be 
before a magistrate. The provisions of 
the two are not in conflict, and the question 
as to the supremacy of the treaty does not 
arise. 

The act is valid and a law to the U. S. Courts, 
if it direct the surrender of fugitives from 
justice in cases not named in the treaty. 

This commissioner, by his appointment by this 
Court in October Term, 1850, was a com- 
missioner authorised to take cognizance of 
the case, under the act of August 12, 1848, 
The statute empowers him to act upon com- 
plaint on oath, and does not exact any re- 
quisition. ‘The return and accompanying 
documents show that the case was brought 
legally within the jurisdiction of the com- 
missioner, and that there was probable cause 
four committing the prisoner. Jn the matter 
of Thomas Kaine, 260 


INFANT. 


Whether a contract between an infant and 
the party with whom he contracts, is to be 
regarded as absolutely void or merely void- 
able, any other person cannot take advantage 
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of the existence of stich a contract, because 
it is sufficient to show that it was made with 
a person whom the law pronounces incapable 
of contracting. 

Therefore an infant joint contractor or co- 
partner may be disregarded entirely, and 
left out, in bringing an action against the 
contractors or firm, Slocum and an’r agt. 
Hooker and an’r, 49 


INJUNCTION. 


Where the plaintiff appears to be entitled to 
a decree for a perpetual injunction, he may 
have a temporary injunction also, pendente 
lite, provided it is necessary to protect him 
from injury. The law in regard to injunc- 
tions has not been materially changed. 

It is not enough for a plaintiff, to entitle him to 
a temporary injunction, to show that the 
continuance of the acts complained of will do 
him an injury; he must also show that it 
is a case in which he will be entitled to 
final relief by injunction. 

The obstruction of water-courses are such 
grievances as call for the equitable remedy 
by injunction. Corning and an’r agt. 
The Troy Iron and Nail Factory and 
Burden, Ys 

In motions that are to be heard on the plead- 
ings, it is never necessary to serve copies on 
any of the parties to the suit. Therefore a 
motion to vacate an order for an injunction 
made upon service of a notice merely, en- 
titled in the action, stating that the motion 
would be founded on “ a copy of the injune- 
tion and papers served therewith on the de- 
fendant,’’ held sufficient. 

It is not necessary on such a motion to serve an 
affidavit stating that an action has been 
commenced; the papers upon which the 
motion is founded pre-supposes the fact. 
(The decision in Osborn agt. Lobdell, 2 
Code Rep. 77, disapproved.) 

In an action to recover damages for the con- 
version of property which the defendant was 
under obligation to divide with the plaintiff, 
annually each year, held, that an injunction 
which restrained the defendant “from 
selling, delivering, or in any manner dispos- 
ing of, or appropriating to his own use any 
of the produce of the farm, until a division 
was made,” was improperly granted, espe- 
cially as it seemed the principal ground 
relied upon was, that the plaintiff was 
afraid that the defendant would not keep an 
accurate account of the articles. Besides, 
it was not alleged that the defendant was 
irresponsible. Newbury agt. Newbury, 52 

No injunction will be issued, when it appears 
on the face of the plaintiff’s complaint, that 
he has no interest that can be injured or 
affected by the act which he seeks to res- 
train, nor will it be issued, when his claim 
for relief is founded upon a contract which, 
by his own showing, is illegal. 

The subscribers to _ Union have no 


| interest, legal or equitable, in the property 

of the association. 

If the annual distribution of the works of are 

| belonging to the association is a lottery, 

prohibited by law, each subscriber, by his 
purchase of ashare, becomes a “ particeps 
criminis.” 

| Where a statutory forfeiture attaches upon the 

| commission of an offence, the title of the 

| owner of the property is from that time 
| wholly divested. 

If the annual distribution provided for in the 

| constitution of the Art Union is an illegal 

| lottery, the works of art that have been 
offered for distribution are now, by force of 
the statutory forfeiture, the exclusive pro- 
perty of the State. 

Held, that upon the face of his complaint, the 
plaintiff had no title to relief. 

Temporary injunction dissolved—motion for 
permanent injunction denied. Bennett v. 
the American Art Union and o’rs, 132 

A Court of Equity will not interfere by injunc- 
tion to put down a public nuisance which 
does not violate the private rights of pro- 
perty, but only contravenes the general 
policy. Nor will an injunction be granted 
to prevent the perpetration of an act pro- 
hibited by a public statute, because it might 
diminish the profits of a trade or business 
pursued by the applicant in common with 
others. 


The limits to the powers of injunction, which 
have been heretofore prescribed by Court 
of Equity, ought not to be enlarged. 

Where a new right or the means of acquiring 
it is conferred, and an adequate remedy for 
its invasion is given by the same statute, 
parties injured are confined to the statutory 
redress. 

A public prohibitory statute, though passed 
chiefly for the protection of a class, still does 
not confer any individual rights. An in- 
fraction of such a statute is a wrong to the 
public, for which the people in their collective 
capacity alone are entitled to redress; un- 
less the party aggrieved has sustained a 
special damage, peculiar to himself, and not 
in common with others. If the damage 
affect a class, it is general or common, and 
not special, Smith and others vy. Lock- 
wood, agent, &e., and an’r, 232 


JOINT DEBTORS. 





Where a joint debtor judgment has been en- 
tered against two upon service of process 
upon one defendant only, the defendant 
served isa competent witness for the plaintiff 
in another action, to prove the other de- 
fendant a co-debtor. 

By the joint debtor act of 1830, an action of 
debt lay upon a joint debtor judgment 

inst all the defendants, upon proof 
aliunde the judgment, that those not served 
were joint debtors. 

Where the Court of Appeals upon bill of 








| 
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exceptions reserves a judgment and orders 
a new trial, and it appears that a majority 
of the Court agreed in one proposition as the 
conclusion of each, though some based their 
conclusions upon one and some upon another 
distinct proposition, neither of which was 
sanctioned by a majority of the Court, it 
was held, that the Court below on the new 
trial were bound by the result without regard 
to the grounds of the decision. Oakley v. 
Aspinwall and or’s, 79 


JUDGMENTS AND DECREES IN U.S. 
COURTS. 


Judgments and decrees rendered in the United 
States Courts duly recorded, become liens on 
lands situate within the district in which the 
judgment or decree is rendered. 

It is not necessary to their validity and effect 
that they be registered in any state office, 
nor in the particular county within which 
the land lies. 

The marshal executes final process on such 
judgments and decrees throughout the 
district. 

The Act of Congress of July 4, 1840, applies 
to and adopts the State laws respecting the 
termination and limitation of liens. The} 
method by which liens are acquired in the 
United States Courts was determined by 
previous laws. 

The State Act of May 14, 1840, has no rela- 
tion to the duration of judgment liens on 
land, it applies solely to the method by which 
liens on Jand may be acquired in State 
Courts. Crandell resp, ads. Cropsey, 1 


JURISDICTION AND POWERS OF 
CIRCUIT JUDGES AS VICE-CHAN- 
CELLORS. 


Held, that the residence of a defendant within 
the circuit of a Judge was alone sufficient to 
give him jurisdiction in an equity suit, al- 
though neither the cause of action had 
arisen, nor was the subject matter in con- 
troversy situated within his circuit. 

The three classes of cases in which an equita- 
ble jurisdiction was given, are distinct and 
separate, so that the existence within a 
circuit of any one of the facts upon which 
the jurisdiction was made to depend, was 
sufficient to justify its exercise. 

An amendment of a bill in equity not altering 
the title of the plaintiff to the relief sought, 
nor the nature or terms of the relief, is to | 
be regarded as merely formal. 

Held, that such an amendment, where the 
bill had been taken as confessed by a de- 
fendant, did not render a subsequent decree 
against him irregular and void, although he 
had no notice of the motion to amend, nor 

t was any copy of the amended bill served on 
him, Clason v, Corley, 237 





LIBEL. 


Where in a publication a charge of dishonesty 
is made against one member of a firm, in 
review of the firm, its credit and standing ; 
held libellous per se, and that an action will 
lie by the partners for the injury done to 
their business or credit. 

A firm may recover damages for such a libel 
without proof of special damage. 

Where information respecting a firm sere | 
business in the country was communicate 
to merchants of this city who were interest- 
ed in obtaining information as to the stand- 
ing of country merchants generally, but had 
no direct interest on knowing the character 
or credit of the firm in question: held not 
to come within the rule of privileged eom- 
munications. 

When exemplary damages may be awarded. 

Where the Court can see that no injury could 
arise by an erroneous exclusion of testimony, 
a new trial will not be granted for such 
error on a bill of exceptions. Taylor et al. 
agt. Church, 


LIQUIDATED DAMAGES. 


Liquidated damages, in the proper sense of the 
term, are a positive debt excluding evidence 
of actual damage, wherever a breach is 
proved to which they apply. 

But damages are not always to be considered 
as liquidated because the parties have de- 
clared them to be so. 

Whatever may be the expressions used, they 
will be construed as a mere penalty: Ist, 
when the agreement contains various stipu- 
lations, differing in importance; and 2d, 
when they would compel the payment of a 
larger sum, for a default in the payment of 
a smaller. 

When construed as a penalty, the damages 
proved, and not the amount of the penalty, 
are the measure of the plaintiff ’s recovery. 
Beale agt. Hayes, 166 


MOTION TO STRIKE OUT IRRELE- 
VANT MATTER. 


The title of an affidavit embraces the name or 
style of the Court as well as the nameof 
the parties. Hence an error in the name of 
the Court when it is certain that the party 
upon whom the affidavit was served could 
not have been misled, is to be disregarded, 
under § 406 of the code. The denial of a 
motion by the default of the moving party, 
is not a bar to its renewal when the default 
is excused. When there are several grounds 
upon which a motion may be made, that 
upon which the moving party means to 
rely must be specified in the notice. The 
43d rule of the Supreme Court, as plainly 
applicable, is binding upon the Superior 
Court. Hence notice of a motion to strike out 
matter from a complaint which was served 








DIGEST OF CASES. 375 


more than twenty days after the service of a 
complaint held to be irregular and void. 
An extension of the time to answer, is a 
waiver of all objections to the complaint, 
and a bar to a motion to strike out irrelevant 
matter, unless the right to make the motion 
is expressly given. Bowman agt. Sheldon 
and others, 339 


ORDER DISMISSING COMPLAINT. 


Whether a non-suit is properly granted or not, 
cannot be reviewed on a motion to set aside 
the judgment on the ground of surprise. 
Where the defendant furnishes a copy of 
pleadings on which the action is tried and 
the question is discussed on the trial 
whether such copy is correct or not, it can- 
not afterwards be considered as a ground of 
surprise to set the judgment aside. 

A motion made for a new trial on the ground 
of surprise will not be granted on the ground 
that the counsel was surprised at the de- 
cision of the court. 

The 174th section of code does not apply to 
such a case. Wilcox agt. Bennett, 30 


PARTIES. 


A member of a class of persons having a com- 
mon interest in the subject matter, cannot 
not maintain a suit in his own name, and 
for his individual benefit. 

To avoid unnecessary litigation, however, one 
may bring a suit in behalf of himself and all 
others who are equally interested with him- 
but this must be distinctly stated in the out, 
set. If, because of the inconvenience, all 
are not brought in as parties, the suit must 
still be for the benefit of all. Smith agt. 
Lockwood, agent, &c., and Wood, 12 
As a general rule in chancery, all parties 
interested in the object of the suit must be 
made parties, before the Court will proceed 
toa final determination. This rule is not an 
arbitrary and inflexible one, but is adopted 
as a matter of convenience, for promoting 
the ends of justice ; and whenever its appli- 
cation wonld defeat those ends, the rule 
itself must generally give way. Webster 
and an’r, in error, v. French and o’rs, in 
error, 110 
A suit cannot be legally commenced against a 
Railroad Corporation (for loss of baggage or 
anything else) by the service of a summons 
upon a “ baggage master” in their employ. 
He is not such a“ managing agent” as the 
statute contemplates. But a general ap- 
pearance waives the irregularity of such a 
service. 

An action against a common carrier, under 
the code, sounds in tort; and an application 
to the Court for judgment under the second 
subdivision of § 246 must be made, where 
judgment is taken for want of an answer. 
Flynn agt. The Hudson Railroad Co. 158 
A suit founded upon the express contract con- 





tained in a bill of lading should be brought 
by the shipper with whom the master con- 
tracted; or by the owner of the goods, in a 
case where the shipper acted as his agent. 
Dows and an’r v. Cobb, 161 


PLEADING. 


In an action for libel or slander, matter pleaded 
only in mitigation of damages, is not a de- 
fence in whole or in part, and is, therefore, 
not a subject of demurrer. The plaintiff is 
not bound to traverse such matter in his 
reply. 

The question, whether facts so stated can be 
properly admitted in evidence, is to be de- 
termined by the judge upon the trial. New- 
man agt. Otto and an’r, 14 

An averment in a complaint of due notice to 
an endorser, means notice in fact, not by 
construction of law. When the plaintiff 
relies upon facts excusing notice in fact, he 
must set them forth in the complaint. Gar- 
rey v. Fowler and an’r, 16 

Claims for both legal and equitable relief may 
be united in one action, where they are not 
inconsistent with each other. 

Cases in which amendments ought to be 
allowed at the circuit. Getty v. The Hud- 
son River Railroad Co. 85 

Upon a promissory note made to one as ad- 
ministrator, he may now sue e’ther as ad- 
ministrator or in his own right. 

But the character in which he sues affects 
materially the rights of both parties; an 
averment, therefore, that he is adminis- 
trator is a material averment, and cannot 
be rejected as surplusage. 

Surplusage is matter wholly foreign and irre- 
levant to the cause. 

The changes in the law respecting an ad- 
ministrator’s right to sue as administrator, 
and the error of cases in still holding that 
his description as administrator may be 
rejected as surplusage, commented upon. 

The want of making profert of his letters of 
administration in a suit by an administrator 
was until the code bad on special demurrer ; 
but under the code profert of his letters is 
not necessary. And a demurrer upon 
that ground overruled as frivolous. Bright 

. and an’r agt. Currie, 104 

It is not a ground of demurrer to a com- 
plaint that the plaintiff claims judgment 
for a larger amount than by his own show- 
ing he can be entitled to recover. Beale 
agt. Hayes, 166 

Plea of fraud—conclusiveness of judgment— 
effect of record of Sister State. Dobson v. 
Pearce, 170 

Striking out answer. Bennettv. Hall, 191 

The complaint must set forth facts by which 
the Court can see that the plaintiffs have 
sustained or are threatened with a legal 
injury, or itis bad on demurrer. A general 
averment that the acts of the defendant are 
contrary to the statute, without setting forth 
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in what manner, is not sufficient. Smith 
and o’rs v. Lockwood, agent, &c., and an’r 
232 

A complaint may be drawn in the same lan- 
guage that had been used prior to the pas- 
sage of the code where the language is ap- 
propriate and not inconsistent with any 
provision of the code. Dows and an’r v. 
Hotchkiss and an’r, 281 
Where a party before a Justice pleads matter 
in abatement, and matter in bar, and goes 
to trial, the Justice may properly disregard 
the matter in abatement, and dispose of the 
case on itsmerits. The party litigant should 
rely either upon the one or the other, and 
should not set them up together. Monteith 
d. respondent, agt. Cash, appell. 348 


POWER OF SALE IN WILL. 


Where a testator by his will, after giving to 
his wife the rents of certain premises during 
her life, devised as follows :—‘ After her 
death, the house and lot the corner of 
Amity and Green-streets, to be sold, and 
nett proceeds to be equally divided between 
Benjamin Hide Old, Joshua Hide Old, and 
their sister, Caroline Old, share and share 
alike.” Held, thata power of sale is to be 
implied to the executors, because the fund 
raised is distributable by them in that char- 
acter. 

Whenever a power is given in a will to sell 
lands, without expressly naming a donee of 
the power, and the proceeds of the sale 
are to go to pay debts or legacies, or to 
be distributed, the power vests in the exe- 
cutors by implication. 

Such an implication is much strengthened by 
the rircumstance that two of the persons 
who are the objects of the testator’s bounty, 
and who are beneficially interested in the 
execution of the power, are named as exe- 
cutors. 

Where real estate is directed to be sold by 
virtue of a clause in the testator’s will, and 
the proceeds are to pay the legacies or to 
be distributed by the executor, such proceeds 
are to be regarded as personal estate to all 
intents and purposes, unless there be a 
failure of the purpose and object of the sale ; 
aliens may, therefore, take and he entitled 
under such proceeds, although not entitled 
to the land itself. Meakings, appell., v. 
Cromwell and o’rs, resp , 201 


PRINCIPAL AND AGENT. 


An agent when contracting for his principal, 
esnnot stipulate for any private collateral 
benefit for himself. If he does, he will be 
deemed to take and hold it in trust for 
his principal. The rule applies to all per- 
sons standing in a fiduciary relation to 
those for whom they are acting. 

Fraud may be inferred from facts and cir- 
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when the circumstances admit of a natural 
and probable explanation, consistentl 
with the innocence and good faith wit! 
the party charged with the fraud, the 
presumption is in favor of innocence. 

A simple hope, expectation, or possibility of 
benefit, is a sufficient consideration to 
support the contract of sale. Garron et 
als, v. Davis et als. 226 


PROBATE OF WILL OF MARRIED 
WOMEN. 


A surrogate ought not to admit to probate, 
the will of a married woman, made pre- 
vious to the law of April, 1849, purport- 
ing to convey real and personal property, 
and to be made in pursuance of a power 
contained in an antenuptial contract, 
without the production of the instrument 
under which the same professes to be 
made, 

Whether a married woman could make a 
valid will or appointment in the nature of 
a will, under the Revised Statutes and 
before the law of 1849 Quere? In the 
matter of proving will of Jennings, 258 


PROMISSORY NOTE. 





The rule that the liability of an endorser is 
governed by the law of the place where 
the endorsement is made, means the con- 
tract of endorsement, not the mere act of 
writing the name upon the back of the 
instrument. : 

There is no contract binding the endorser 
until the note or bill upon which his name 
appears is transferred for a good consi- 
deration to a third person. 

Held, that as the promissory notes in suit 
| had no validity until they were transferred 
to a third person in the city of New-York, 
the liability of the defendant as an ac- 
commodation endorser was governed b 
the law of this State, not by that of Mi- 
chigan, where the notes were executed. 

In this State the law is settled, that every 
notice to an endorser is to be deemed 
sufficient, which expressly or by a reason- 
able intendment gave him information of 
the dishonor of the bill or note on which 
the suit is founded. 

Where an uncertainty in the application of 
the notice arises from extrinsic facts, the 
question of its sufficiency is a question of 
law to be determined by the Court alone. 

Where no uncertainty arising from extrinsic 
facts is alleged to exist, the burthen of 
proof lies upon the defendants; the ex- 
istence of the facts will not be presumed. 
Hence, the description of the note in the 
notice, although incomplete, is sufficient 
if it correspond with the note in evidence, 
unless it is proved by the defendant that 
there was some other note to which the 





cumstances without direct proof. But 


description would equally apply. 
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Notice that the bill or note was duly pro- 
tested, is notice of its dishonor; i. e., that 
payment was duly demanded at the proper 
time and place, and refused. 

The pendency of another suit for the same 
cause of action in a Court of the United 
States, or of another State, is no defence, 
either as a baror in abatement. The law 
in this respect has not been altered by 
the code. Cook, resp. agt. Litchfield, 
appell., 330 

The words “ any instrument for the payment 
of money only” in section 162 of the code of 
1851, means an instrument which on its 
face is evidence of the debt which is claimed 
to be due. 

Hence, when not only the instrument itself, 
but extrinsic facts are necessary to be proved 
to enable the plaintiff to recover, the exist- 
ence of those facts as constituting in part 
the cause of action, must be averred in the 
complaint. 

A promissory note, in a suit against the en- 
dorser, is not an instrument for the payment 
of money only, since to enable the holder to 
recover a regular demand of payment and 
notice of dishonor are necessary to be 
proved. 

A complaint against an endorser containing 
no averment of these facts held to be bad 
on demurrer. Alder v. Schmidt and an’r, 

363 


PROPERTY OF CASKS, ETC., IN WHICH 
LIQUOR IS SOLD. 


A sale of ale in barrels, accompanied with a 
stipulation as to the price or value of the 
barrels in case the same are not returned, is 
not necessarily a sale of the barrels. 

Where the evidence shows a mutual under- 
standing that the barrels shall be returned 
as soon as the aleis drawn out, if such return 
is practicable, and the ale is drawn out and 
the barrels are capable of being returned, the 
seller of the ale has a right to insist on 
such return, and (after demand and re- 
fusal) to sustain an action for the barrels 
or their value. In such a case, the pur- 
ehaser of the ale is a bailee for the use of the 
barrels. 

The seller of the ale has the same rights as 
to the barrels against a purchaser of the 
ale from his vendee, who acquired the 
barrels upon asimilar understanding. But 

Semble. A bona fide purchaser of the bar- 
rels from the first vendee of the ale, could 
successfully resist the claim of the original 
vendor to reclaim the barrels. Wescott v. 
Tilton, 278 


STATUTE OF FRAUDS. 


It is sufficient, under the Statute of Frauds 
(2 R. S., 186, § 3), that the contract should 
be signed only by the party to be charged ; 
it is not necessary that it should be signed 
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by the party who seeks to avail himself of 
its advantages. Stewart and an'r ads. 
Fenly, 40 

A parol contract to sell a span of horses for 
the price of fifty dollars or more, is void b 
the Statute of Frauds, unless there is 
delivery on payment. 

Words alone will not answer the require- 
ments of the statute. Acts must be done, 
and that alone will secure the benefit and 
prevent the mischief intended by the 
statute. Ely agt. Ormsby, 54 

Where goods are sold to a minor upon the 
ge of another to be responsible for 
nim, such contract is within the statute 
of frauds, 

The infancy of the purchaser does not alter 
the liability of the surety. The statute of 
frauds applies equally to such a contract, 
whether the principal is a minor or not. 
Clark agt. Levi, 184 


STATUTE OF LIMITATIONS. 


The defendant being indebted to the plaintiff 
upon a draft of $398 6, given for goods 
sold, sent a promissory note to the plaintiff 
for $355, a sum less than the amount of 
the draft. Before the note fell due, and 
within six years from the sale of the 
goods, the defendant, by letter, requested 
a return of the note, promising to send the 
money about the time the note fell due, and 
the balance due upon his note soon after. 
The note was returned, and about the 
time it would have fallen due the defen- 
dant enclosed to the plaintiff $200 by 
letter, also within six years from the time 
of the sale of the goods, requesting him 
to apply it on account of his note. Held, 
in an action brought upon the original 
indebtedness, that there was a sufficient 
ponte to pay it within the Statute of 

imitations. 

A promise of this kind being shown, the onus 
fies upon the party setting up the statute, 
to show that there was another indebted- 
ness to which he might refer. 

The draft was no extinguishment of the pre- 
vious indebtedness; but before the plain- 
tiff could recover upon the original ac- 
count, he was beund to produce and 
cancel the draft upon the trial, or show 
its loss or destruction. 

Where the loss or destruction of the instru- 
ment is proved by the plaintiff, he must 
be examined orally the same as any other 
witness, and his affidavit of the fact will 
not be received. 

The cases in which the afidavit of a party 
has been received, reviewed, commented 
on, and their authority denied. McMullin 
v. Grannis, 57 

By the Revised Statutes, 607, with reference 
to the offence of obtaining money by false 

retences, &ec., it is enacted that “the in- 
Nictment shall be found and filed within 
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three years after the commission of the 
offence.” 

Held, that where the computation of such 
three years is to be made, the day on 
which the act was done isto be inclusive. 

How far a complaint, made by one partner 
against his co-partner, where each has 
equal access to books, &c., and where the 
party aggrieved has the means of correc- 
tion, can be brought within the statute, 
considered and decided. The People v. 


Wood, 61 
RAILROAD ACCIDENT—COMPENSA- 
TION. 


In an action by a widow, under statute 9 
and 10 Vict. ¢. 98, to recover compensa- 
tion for the injury resulting to her from 
the death of her husband by the wrongful 
act, neglect, or default of the defendant, 
the jury, in assessing damages, are con- 
fined to injuries of which a pecuniary 
estimate may be made, and should be 
directed that they are not to take into 
their consideration the mental sufferings 
of the plaintiff. Blake v. The Midland 
Counties Railroad Co., 324 


RECOVERY BACK OF FREIGHT PAID 
IN ADVANCE. 


Under a bill of lading in the usual form, the 
conveyance and the delivery of the goods 
is a condition precedent to the right of 
the ship-owner or master to the payment 
of freight. 

Henee, freight paid in advance, if the goods 
have not been carried and delivered ac- 
cording to the bill of lading, may in all 
eases be recovered back, unless there is 
a special agreement to the contrary. 

The rights of the shipper in this respect are 
not affected by the exception in the bill 
of lading of the dangers of the seas. The 
effect of this clause is only to exempt the 
ship-owner from his common law liability 
for the value of the goods when lost by 
the perils of the sea. 

Held, that the plaintiff was entitled to re- 
cover back the freight which he had ad- 
vanced, on goods shipped for California, 
although the voyage had been broken u 
and the delivery of the goods apeveatel 
by the dangers of the sea, there being no 
existence of a special contract varying 
that contained in the bill of lading. 
Phelps, respondent, agt. Williamson and 
an’r, appellants, 272 


REFEREE. 


Where a cause was referred to three re- 
ferees and one of them was examined as 
a witness, under objection, Held, that the 
referees erred in —— one of their 
board to be examined, and the report of 
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the referees set aside and a new trial 
granted. Morss v. Morss, 153 


REPAIRS OF VESSELS. 


Held, that the registered owners of vessels 
are not in all cases liable for supplies and 
repairs. 

That if the vessel has been chartered or let 
by the owner, then the-charterer becomes 
the owner during the term of the charter- 
party, and is liable for — if by the 
terms of hiring he is bound to pay 
therefor. 

That if the vessel is sailed for and on account 
of the owner, then the captain is his 
agent, and supplies furnished are presumed 
to be for the owner, who is liable. Brazier 
et al. v. Darrow, 63 


RIGHT OF DISTRICT JUSTICE TO DE- 
PUTISE PERSON TO SERVE SUM- 
MONS. 


One of the District Justices has a right to 
specially deputise any person of twenty- 
one years of age and upwards, to serve 
a summons upon any individual defendant 
in a matter within the jurisdiction of 
the Justice. Monteith, respondent, agt. 
Cash, appellant, 348. 


TENDER. 


A Court of Chancery is not bound by any 
fixed rule, in relation to the tender of 
money. The money may at any time be 
ordered into Court, when the rights of a 
party require it. It is time enough for a 
party to bring purchase money into Court 
when he is called upon to do so. Webster 
and an’r, in error, v. French and o’rs, in 
error, 110 


TREATY BETWEEN THE UNITED 
STATES AND GREAT BRITAIN AS 
TO THE SURRENDER OF FUGITIVES 
FROM JUSTICE. 

See Hapeas Corpvs. 


TRUSTS. 


An express trust, suspending alienation 
during a minority, is not an absoliite 
term of years, irrespective of life, but is 
determined by the death of the minor 
before he attains his age. 

When the trust is to continue during more 
than two minorities, the limitation is void, 
since it may suspend alienation beyond 
two of the lives upon which it depends, 

But it is certainly valid when it appears 
from the state of facts existing at the 
death of the testator, that it could not 
exceed a single minority. 

An estate by devise is not created by the 
publication of the will, but by the express 
words of the statute, the death of the 
testator is the time of its creation. 
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In computing the period of suspense, the 
lives of annuitants are not to be added to 
a term of minority. 

When the will directs that a capital shall 
be set - for the payment of the an- 
nuities, there must be a distinct capital 
for each annuity, and hence the suspense 
in such case cannot exceed a single life 
in addition to the term of minority. 

But a trust for the payment of an annuity, 
even when it is payable out of rents and 

rofits, does not fall within Sub. 3 in § 55, 
in the article of trusts. That subdivision 
is confined to the case in which the whole 
rents and profits are to be applied or paid 
over. 

An annuity — by a will is a pecuniary 
legacy, and the trust for its payment must 
be referred to Sub. 2 in § 55. 

It is not subject to the prohibition in § 63, 
and therefore imposes no restraint upon 
alienation. The annuitant may release 
to the persons entitled in remainder, or 
may unite with them in the conveyance 
of an absolute fee. 

The invalidity of a trust for accumulation 
does not affect independent provisions in 
the will. The only consequence is, that 
those for whose benefit the accumulation 
is directed to be made have an immediate 
right to the whole income. 

A power to sell lands and distribute the 
proceeds among those to whom the lands 
are devised is not one of the purposes 
for which an express trust may be created. 
The sale is for the benefit of devisees, not 
of legatees. 

It is, however, no objection to the validity 
of a power in trust that it is granted for 
the same purpose for which an express 
trust is authorised. 

The R. Statutes have imposed no limitation 
whatever upon creation of trusts in the 
full sense of the term, and a valid trust 
may now be created for any and every 
purpose, for which it might have been 
created before the R.S. were adopted. 

The changes made by the R. S. are: 1. The 
entire abolition of passive trusts, and 
2. A limitation of express trusts, i.e., of 
trusts which pass an estate as well as 
grant an authority. 

But these changes have neither abridged 
the real power of the owner of lands in 
the creation of trust, nor the jurisdiction 
of equity in compelling their execution. 

On the contrary, when there is no illegal 
suspense of the power of alienation, the 
real intention of the party creating the 
trust will in all cases be carried into 
effect. 

When the trust is passive, the intention is 
executed by giving to the cestui que trust 
a legal estate; when active, by construing 
it as a power in trust, if it cannot take 
effect as an express trust. r 

In the latter case the powers and duties 
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of the trustee and the rights and remedies 
of the beneficiary are exactly the same as 
in the case of an authorised express 
trust. 

When the trust is entire, and suspends un- 
duly the power of alienation, it is wholly 
void, but its mere invalidity as an express 
trust never operates to deprive the bene- 
ficiary of the benefit intended. Lang v. 
Ropke, 70 


USURY. 


Where monies advanced to another in busi- 
hess are secured by an agreement to re- 
ceive a share of the profits in lieu of 
interest, such an agreement is not per se 
usurious, although previous chattel mort- 
gages given to secure a portion of the 
moneys, advanced before the agreement 
was made, be continued in foree. Such 
— mortgages, so far as they provide 
or the payment of interest, are: to be 
deemed modified by the subsequent agree- 
ment. 

But where in such case the party making 
the advances files a bill for an account, 
and a sale of the stock in trade upon 
allegations of a misappropriation of the 
proceeds of the business, and asks for an 
Injunction to restrain its disposition, 
while he is at the same time proceedin 
on his own behalf to take possession an 
sell the property under his chattel mort- 
gages, and it appears doubtful whether 
in fact the whole arrangement is not 
usurious and the agreement only a cover 
therefor; the Court will not grant the 
injunction unless the plaintiff will con- 
sent that as a ee of the order moved 
for, he also shall be restrained from in- 
terfering with the property under his 
mortgages. 

A receiver will be appointed in such case, 
it being doubtful whether the arrange- 
ment between the parties was not in 
fact usurious. Quick agt. Grant 344 


VENDOR AND PURCHASER. 


Where sales are made on secret bids (can- 
dlestick biddings) or sealed proposals, as 
well as in sales by open bids, anything 
which prevents fair competition, or tends 
to give one party an unfair advantage 
over another, will be discountenanced, 

The law requires good faith and fair deal- 
ing, as well in cases of sale by sealed 
proposals, as by open bids. both 
cases, effects and consequences are to be 
considered, in determining what fair 
dealing and the true intent of the trans- 
actions —* Webster and an’r, in 
error, v. French and o’rs, in error, 110 


VERIFICATION OF PLEADING. 





Under § 157 of the code, a pleading may 
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be verified during the absence or inca- 
pacity of the party by his attorney or 
other agent, and state only his infor- 
mation and belief. Latson ads. Lefevre, 246 


WILL. 


Gideon Tucker, by his will, among other 
things, devised to his widow a house 
and lot during widowhood, and directed 
that all taxes thereon should be paid by 
the executors out of the estate until the 
house and lot should pass to the pos- 
session of the devisees after named. He 
also gave her an annuity of $1500 per 
annum, charged on eight other houses 
and lots. This provision was in lieu of 
dower. 

Two of these eight houses he gave to two 
grand-children, and other two of them 
to two other grand-children, for life, with 
remainder to their issue and cross re- 
mainders between each two, and in de- 
fault of such issue, remainder to testator’s 
four children, George, Mary, Sarah, and 
Charles. The other four lots he gave 
to said chidren (one each) in fee. He 
directed that neither of these eight 
houses should pass to the use or posses- 
sion of the said devisees, until the expi- 
ration of one year from the death or 
marriage of his widow. 

He empowered his executors to sell and 
convey gores, &e., in order to straighten 
boundary lines, to rent and lease houses 
and lands, to collect rents, make repairs, 

ay taxes, effect insurances, and to divide 
rom time to time surplus moneys, if 
any, over and above the uses before 
specified, among his said four children, 
until a final division and settlement of 
his estate. 

He devised to another child a farm, and 
gave legacies to other relations. 

He bequeathed and devised the residue of 
his estate to his four children, George, 
Mary, Sarah, and Charles, equally, and 
to their survivors in fee. 

Held, that the provisions of the will were 
conformable to law, and valid. 

A provision, which in terms is a power in 
trust, will not be construed to amount, 
by implication, to an estate in trust, when 
such estate, if expressly created, would be 
repugnant to the law, and void. Tucker 
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and o’rs, appellants, agt. Tucker and o’rs, 
re 8, 67 


See Trusts. 


WITNESS. 


The sum paid to a witness, on serving a 


subpena, for one day’s attendance and 
for mileage, cannot be recovered back by 
the party paying it, unless the witness has 
failed, without a reasonable excuse, to 
attend the Court in obedience to the 
subpena. 


pe 
If the cause be settled by the parties, after 


the service of the subpena, or be put off 
by the Court or the parties, the witness 
is not bound to refund, though he is then 
excused from attending. 


It seems, the witnesses fees are intended, as 


well to compensate them for their trouble 
and expense in arranging their affairs 
preparatory to attending Court, as for 
their actual expenses and loss of time in 
attending. Ford agt. Munroe, 153 


Fee to witness. Bennett vy. Hall, 191 
In an action brought upon an acceptance 


of a bill of exchange drawn upon a firm 
consisting of three members at the time 
of the acceptance, but since dissolved, 
one of the co-partners, who is not joined 
as defendant in the action, is a com- 
petent witness for the other two co-part- 
ners to defeat a recovery. 


The suit in such case is not defended for 


the immediate benefit of the witness 
— tke meaning of section 399 of the 
code, 


It seems that where the judgment does not 


by its own force, unaided by any addi- 
tional or extrinsic fact, entitle the plaintiff 
to have property of the proposed witness 
either legal or equitable, applied in satis- 
faction, and no execution on the judgment 
can be issued against him nor against 
any property, right or interest to which 
he has the legal or equitable title, the 
witness is not incompetent to testify on 
behalf of the defendants. 


| If, after a motion for a non-suit founded on 


a defect in the plaintiff’s proofs, the de- 
fendant supplies the deficiency by his 
own examination of witnesses, he cures 
the defect and virtually waives his excep- 
tion. Bean et al. v. Canningetal. 248 
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